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U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, October 16, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
(for Michael T. Schmitz, Assistant Commissioner, 
Office of Regulations and Rulings.) 


REVOCATION OF RULING LETTERS AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF COTTON 
BOOTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of two ruling letters and revocation of 
treatment relating to the tariff classification of certain cotton booties. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters relating to the tariff clas- 
sification of cotton booties under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). Similarly, Customs is revoking 
any treatment previously accorded by it to substantially identical mer- 
chandise that is contrary to the position set forth in this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 31, 
2002. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Textiles 
Branch (202) 572-8821. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

In NY E82597, dated June 11, 1999, Customs classified a pair of pedi- 
cure booties in subheading 6217.10.9510, HTSUSA, which provides for 
“other made up clothing accessories; parts of garments or of clothing ac- 
cessories, other than those of heading 6212; Accessories; Other: Other 
* * * Of cotton.” 

In NY E85669, dated August 17, 1999, which replaced NY E83136, 
dated June 21, 1999, Customs classified a cotton bootie which was im- 
ported separately for use within a paraffin bath unit in subheading 
6217.10.9510, HTSUSA, which provides for “other made up clothing ac- 
cessories; parts of garments or of clothing accessories, other than those 
of heading 6212; Accessories; Other: Other * * * Of cotton.” 

Pursuant to Customs obligations, a notice of proposed modification 
and revocation was published in the CUSTOMS BULLETIN of September 
11, 2002, Volume 36, Number 37. One comment was received in favor of 
the change. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
§1625(c)(1)), as amended by section 623 of Title VI, Customs is revoking 
two ruling letters relating to the classification of cotton booties. Al- 
though in this notice Customs is specifically referring to NY E82597, 
dated June 11, 1999 and NY E85669, dated August 17, 1999, this notice 
covers any rulings on such merchandise which may exist but have not 
been specifically identified. Customs has undertaken reasonable efforts 
to search existing databases for rulings in addition to those identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., a ruling letter, internal advice memo- 
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randum or decision or protest review decision) on the issues subject to 
this notice, should have advised Customs during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA). Any person involved in substantially identical 
transactions should have advised Customs during the notice period. An 
importer’s failure to advise Customs of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise the re- 
buttable presumption of lack of reasonable care on the part of the 
importer or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 


Dated: October 15, 2002. 


MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 15, 2002. 
CLA-2 RR:CR:TE 964828 TF 
Category: Classification 
Tariff No. 6307.90.9889 
Mk. RIcK MOSLEY 
KUEHNE & NAGEL, INC 
101 Wrangler Drive, Suite 201 
Coppell, TX 75019 


Re: Revocation of NY E82597; classification of pedicure booties from China. 


DEAR MR. MOSLEY: 

In NY E82597, dated June 11, 1999, Customs classified a pair of pedicure booties com- 
posed of 100% woven cotton terry cloth fabric in subheading 6217.10.9510, Harmonized 
Tariff Schedule of the United States Annotated, which provides for “other made up cloth- 
ing accessories; parts of garments or of clothing accessories, other than those of heading 
6212: Accessories: Other: Other, Of cotton.” 

We have reviewed this ruling and found it to be in error. Therefore, this ruling revokes 
NY E82597. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of this ruling was published on September 11, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 37. One comment was received in favor of the change. 
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Facts: 


The submitted sample is as pair of pedicure booties composed of woven 100% cotton 
terry cloth fabric. The booties are oversized and are sewn together with a single seam. 
They have piping at the ankle and a hook and loop closure. 


Issue: 


What is the classification of the subject pedicure booties within the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) in accordance with the General Rules of Interpretation (GRIs). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative Section or Chapter Notes. Where goods cannot be classified solely on 
the basis of GRI 1, and if the headings or notes do not require otherwise, the remaining 
GRiIs, 2 through 6, may be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) are the official interpretation of the Harmonized System at the international 
level. While neither legally binding nor dispositive, the ENs provide acommentary on the 
scope of each heading of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 
23, 1989). 

Heading 6217 provides for “other made up clothing accessories; parts of garments or of 
clothing accessories.” There is no heading within the Tariff that expressly provides for the 
classification of the subject merchandise. Further, classification as a clothing accessory is 
classification based upon use and per Additional Rule of Interpretation 1(a), classification 
controlled by use is determined by the principal use in the United States of the item. In 
order to be classified as a clothing accessory of heading 6217, an article must be intended 
for use solely or principally as an accessory. 

The term “accessory” is not defined in the tariff schedule or Explanatory Notes. Mer- 
riam-Webster’s New Collegiate Dictionary, (108 Edition), defines “accessory” as “a thing 
of secondary or subordinate importance;” or “an object or device not essential in itself but 
adding to the beauty, convenience, or effectiveness of something else.” Customs defined 
accessory in Headquarters Ruling Letter HQ 088540, dated June 3, 1991, asan article that 
is related to the primary article, and intended for use solely or principally with a specific 
article.! In heading 6217, HTSUSA, the primary article is clothing, and the accessories 
classifiable under this provision will be related to clothing, intended for use with clothing 
and of secondary importance to clothing. 

EN 62.17 states that heading 6217 provides for “made up textile clothing accessories, 
other than knitted or crocheted, not specified or included in other headings of this Chap- 
ter or elsewhere in the Nomenclature.” Thus, this heading is a “basket” provision, which 
is appropriate “only when there is no [other] tariff category which covers the merchandise 
more specifically.” See Apex Universal, Inc., v. United States, CIT Slip Op. 98-69 (May 21, 
1998). Therefore, we will consider the function of the subject booties as accessories. 

In this instance, the subject pedicure booties do not work in conjunction with another 
article of clothing. Rather, they are designed to be a part of an activity (in this case, the 
activity is a pedicure). Further, we note that accessories of heading 6217 are used to en- 
hance, adorn or complement articles of clothing. Therefore, where articles are used princi- 
pally for other purposes, they are not classified in heading 6217. 

It is the opinion of this office that the booties are not clothing accessories. They do not 
exhibit the relationship with clothing necessary to be considered accessories to clothing; 
they do not adorn or accent clothing. Further, their principal use is in conjunction with the 
paraffin wax as a heat container for keeping the feet warm, which helps the wax to ulti- 
mately soothe and soften the skin. 

Customs has previously classified cotton booties as accessories of paraffin wax pedicure 
kits. For example, in NY F89312, dated July 20, 2000, Customs classified a Remington 
Paraffin Wax Heat Treatment System, which consisted of a plastic basin filled with wax 
and accessories (cotton mitt, cotton booties, plastic liner bags and terry cloth wrap) asaset 
put up for retail sale, if imported together, in subheading 8516.79.0000, HTSUSA, which 


1 See also HQ 089581, dated November 4, 1991 defines an accessory as not necessary to the functioning of the prima 


ry good; an adjunct; something subordinate or supplemental that must relate to or exhibit some nexus with the primary 
article. 
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provides for “electrothermic appliances of a kind used for domestic purposes, other elec- 
trothermic appliances, other.” See also NY E87777, dated October 13, 1999, in which a 
paraffin bath kit, which consisted of a basin filled with paraffin wax and accessories (a cot- 
ton mitt, acotton bootie, and plastic liner bags) was classified in subheading 8516.79.0000, 
HTSUSA. 

As the articles do not function as accessories to clothing, they are excluded from classifi- 
cation in heading 6217, and since no other heading more specifically describes them, ifim- 
ported separately, they are classified in heading 6307 which provides for “other made up 
articles of textile materials.” 


Holding: 

NY E82597, dated June 11, 1999, is hereby revoked. At GRI 1, the pedicure booties are 
classified as “other made up articles *** other *** other” within subheading 
6307.90.9889, HTSUSA. The general column one duty rate is seven percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. If so, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 


MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 15, 2002. 
CLA-2 RR:CR:TE 964829 TF 
Category: Classification 
Tariff No. 6307.90.9889 
Ms. CAROL RITCHINGS 
CONAIR CORPORATION 
150 Milford Road 
East Windsor, NJ 08520 


Re: Revocation of NY E85669; classification of a cotton bootie from China 


DEAR MS. RITCHINGs: 

In NY E85669, dated August 17, 1999, Customs classified a cotton bootie composed of 
100% woven cotton terry cloth fabric in subheading 6217.10.9510, Harmonized Tariff 
Schedule of the United States Annotated, which provides for “other made up clothing ac- 
cessories; parts of garments or of clothing accessories, other than those of heading 6212: 
Accessories: Other: Other, Of cotton.” 

We have reviewed this ruling and found it to be in error. Therefore, this ruling revokes 
NY E85669, which replaced NY E83136, dated June 21, 1999. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of this ruling was published on September 11, 2002, in the Cus- 
TOMS BULLETIN, Volume 36, Number 37. One comment was received in favor of the change. 
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Facts: 


The item, Model PB10CB Cotton Bootie, is constructed of woven 100% cotton terry fab- 
ric. It is shaped for the foot, has a single seam down the center, piped opening and a hook 
and loop closure on the inner upper front of the opening to help secure the bootie to the 
ankle. It is part of a Model PB10B Paraffin Bath Unit, which consists of Model PB1OW 
Paraffin Bath Wax, Model PB10CM Cotton Mitts, Model PB10CB Cotton Bootie and Mod- 
el PB10PL Plastic liners. However, the subject bootie isimported separately from the Bath 
Unit. A sample was provided for our review. 


Issue: 


What is the classification of the subject cotton bootie within the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA) in accordance with the General Rules of Interpretation (GRIs). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative Section or Chapter Notes. Where goods cannot be classified solely on 
the basis of GRI 1, and if the headings or notes do not require otherwise, the remaining 
GRiIs, 2 through 6, may be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) are the official interpretation of the Harmonized System at the international 
level. While neither legally binding nor dispositive, the ENs provide acommentary on the 
scope of each heading of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 
23, 1989). 

Heading 6217 provides for “other made up clothing accessories; parts of garments or of 
clothing accessories.” There is no heading within the Tariff that expressly provides for the 
classification of the subject merchandise. Further, classification as a clothing accessory is 
classification based upon use and per Additional Rule of Interpretation 1(a), classification 
controlled by use is determined by the principal use in the United States of the item. In 
order to be classified as a clothing accessory of heading 6217, an article must be intended 
for use solely or principally as an accessory. 

The term “accessory” is not defined in the tariff schedule or Explanatory Notes. Mer- 
riam-Webster’s New Collegiate Dictionary, (10 Edition), defines “accessory” as “a thing 
of secondary or subordinate importance;” or “an object or device not essential in itself but 
adding to the beauty, convenience, or effectiveness of something else.” Customs defined 
accessory in Headquarters Ruling Letter HQ 088540, dated June 3, 1991, asan article that 
is related to the primary article, and intended for use solely or principally with a specific 
article.! In heading 6217, HTSUSA, the primary article is clothing, and the accessories 
classifiable under this provision will be related to clothing, intended for use with clothing 
and of secondary importance to clothing. 

EN 62.17 states that heading 6217 provides for “made up textile clothing accessories, 
other than knitted or crocheted, not specified or included in other headings of this Chap- 
ter or elsewhere in the Nomenclature.” Thus, this heading is a “basket” provision, which 
is appropriate “only when there is no [other] tariff category which covers the merchandise 
more specifically.” See Apex Universal, Inc., v. United States, CIT Slip Op. 98-69 (May 21, 
1998). Therefore, we will consider the function of the subject bootie as an accessory. 

In this instance, the subject cotton bootie does not work in conjunction with another 
article of clothing. Rather, it is designed to be a part of an activity (in this case, the activity 
is a pedicure). Further, we note that accessories of heading 6217 are used to enhance, 
adorn or complement articles of clothing. Therefore, where articles are used principally 
for other purposes, they are not classified in heading 6217. 

It is the opinion of this office that the bootie is not a clothing accessory. It does not exhib- 
it the relationship with clothing necessary to be considered an accessory to clothing; it 
does not adorn or accent clothing. Further, its principal use is in conjunction with the par- 
affin wax as a heat container for keeping the feet warm, which helps the wax to ultimately 
soothe and soften the skin. 


1 See also HQ 089581, dated November 4, 1991 defines an accessory as not necessary to the functioning of the prima 
ry good; an adjunct; something subordinate or supplemental that must relate to or exhibit some nexus with the primary 
article. 
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Customs has previously classified cotton booties as accessories of paraffin wax pedicure 
kits. For example, in NY F89312, dated July 20, 2000, Customs classified a Remington 
Paraffin Wax Heat Treatment System, which consisted of a plastic basin filled with wax 
and accessories (cotton mitt, cotton booties, plastic liner bags and terry cloth wrap) asaset 
put up for retail sale, if imported together, in subheading 8516.79.0000, HTSUSA, which 
provides for “electrothermic appliances of a kind used for domestic purposes, other elec- 
trothermic appliances, other.” See also NY E87777, dated October 13, 1999, in which a 
paraffin bath kit, which consisted of a basin filled with paraffin wax and accessories (a cot- 
ton mitt, acotton bootie, and plastic liner bags) was classified in subheading 8516.79.0000, 
HTSUSA. 

As the article does not function as an accessory to clothing, it is excluded from classifica- 
tion in heading 6217, and since no other heading more specifically describes it, ifimported 
separately, it is classified in heading 6307 which provides for “other made up articles of 
textile materials.” 


Holding: 


NY E85669, dated August 17, 1999 (which replaced NY E83136, dated June 21, 1999) is 
hereby revoked. At GRI 1, the cotton bootie is classified as an “other made up article[s] 
* * * other * * * other” within subheading 6307.90.9889, HTSUSA. The general column 
one duty rate is seven percent ad valorem 

The designated textile and apparel category may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest you check, close to the time of shipment, the Status Report On Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service which is up- 
dated weekly and is available for inspection at your local Customs office. The Status Re- 
port on Current Import Quotas (Restraint Levels) is also available on the Customs 
Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Service Web- 
site at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 02-121) 
SL SERVICE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 99-03-00151 


Plaintiff, SL Service, Inc. (“SL Service”), moves for summary judgment pursuant to US- 
CIT R. 56 alleging that the undisputed material facts in this case show that, as a matter of 
law, the United States Customs Service (“Customs”) misapplied the vessel repair statue, 
19 US.C. § 1466 (1994), as interpreted in American Ship Management, LLC v. United 
States,25CIT__, 162 F Supp. 2d 671 (2001), and Texaco Marine Servs., Inc. v. United 
States, 44 F.3d 1539 (Fed. Cir. 1994), by assessing vessel repair duties on SL Service’s dry- 
docking expenses on a pro-rata basis during a period of mandatory inspections by the 
American Bureau of Shipping (“ABS”) and the United States Coast Guard (“USCG”). 
Customs contends that it acted legally by apportioning the dry-docking expenses on a pro- 
rata basis in a fashion mimicking the methodology used by Customs for apportionment of 
expenses between dutiable and non-dutiable work. Since no genuine issue as to any mate- 
rial fact remains, and for the reasons stated below, SL Service’s motion for summary judg- 
ment is granted. 

Held: For the reasons stated below, and since no genuine issue as to any material fact 
remains, SL Service’s motion for summary judgment is granted. 

[SL Service’s motion is granted. ] 


(Dated October 15, 2002) 


Sonnenschein Nath & Rosenthal (Evelyn M. Suarez) and Robert S. Zuckerman, Vice 
President and General Counsel of CSX Lines, LLC, for plaintiff SL Service, Inc. 

Robert D. McCallum, Jr., Assistant Attorney General; John J. Mahon, Acting Attorney 
in Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice (Barbara S. Williams); of counsel: Karen P 
Binder, Assistant Chief Counsel, International Trade Litigation, United States Customs 
Service, for defendant. 

Collier Shannon Scott, PLLC (Lauren R. Howard) for amicus curiae Shipbuilders 
Council of America, Inc. 


MEMORANDUM OPINION AND ORDER 


TSOUCALAS, Senior Judge: Plaintiff, SL Service, Inc. (“SL Service”), 
moves for summary judgment pursuant to USCIT R. 56 alleging that 
the undisputed material facts in this case show that, as a matter of law, 
the United States Customs Service (“Customs”) misapplied the vessel 
repair statue, 19 U.S.C. § 1466 (1994), as interpreted in American Ship 


11 





TZ CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 44, OCTOBER 30, 2002 


Management, LLC v. United States, 25 CIT __, 162 F Supp. 2d 671 
(2001), and Texaco Marine Servs., Inc. v. United States, 44 F3d 1539 
(Fed. Cir. 1994), by assessing vessel repair duties on SL Service’s dry- 
docking expenses on a pro-rata basis during a period of mandatory in- 
spections by the American Bureau of Shipping (“ABS”) and the United 
States Coast Guard (“USCG”). Customs contends that it acted legally by 
apportioning the dry-docking expenses on a pro-rata basis in a fashion 
mimicking the methodology used by Customs for apportionment of ex- 
penses between dutiable and non-dutiable work. Since no genuine issue 
as to any material fact remains, and for the reasons stated below, SL Ser- 
vice’s motion for summary judgment is granted. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(a) (2000). 


DISCUSSION 
I. Background 


On November 9, 1999, this Court granted an Order designating Con- 
solidated Court Number 99-03-00151 a test case. Originally, this case 
included SL Service, Inc. and a second plaintiff, namely American Ship 
Management (“ASM”). ASM and SL Service filed a joint motion for sum- 
mary judgment before this Court on November 9, 2000, and Customs 
filed a cross-motion for summary judgment on March 2, 2001. In Ameri- 
can Ship Management, 25CIT__, 162 F Supp. 2d 671, this Court de- 
nied both motions and ordered that the parties proceed with the 
litigation on the merits. 

By Order of Partial Dismissal dated February 28, 2002, ASM was 
dismissed, with prejudice, as a party in this pending action. SL Service 
proceeded with court ordered discovery and provided Customs with: 
(a) Sea-Land Pacific Drydock Report NOV/DEC 1995—HUD—HKG 
(“Dry-Docking Report”); (b) Sea-Land Pacific Planning Schedule; 
(c) Spreadsheet prepared by Joseph Breglia; and (d) Declaration of Jo- 
seph Breglia. See Pl. SL Service Inc.’s Mem. Supp. Mot. Summ. J. at 2-3 
(“Pl.’s Mem.”); see also P1.’s Mem. at Exs. A-D. 


IT. Undisputed Facts 


This case concerns dry-docking duties imposed by Customs on the 
vessel Sea-Land Pacific owned by SL Service.! See American Ship Man- 
agement, 25 CIT , 162 F Supp. 2d 671. The Sea-Land Pacific was 
dry-docked at the Hongkong United Dockyards Ltd. from November 22, 
1995, through December 1, 1995, in order to comply with mandatory 
USCG and ABS regulations requiring certain inspections and modifica- 
tions. During the dry-docking, the Sea-Land Pacific underwent non-du- 
tiable modifications as well as dutiable repairs. The Sea-Land Pacific 


1 Plaintiff properly filed a Motion to Amend Summons, changing plaintiff's name from Sea-Land Service, Inc. toSL 
Service, Inc., on July 27, 2000. This Court granted SL Service’s motion on August 29, 2000, and considers Customs’ 
naming of plaintiff as Sea-Land Service, Inc., instead of SL Service, Inc. in this summary judgment proceeding, a mere 
oversight. 
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was not dry-docked for a period of time in excess of that necessary for 
mandatory inspections and/or modifications pursuant to the guidelines 
set forth in American Ship Management, 25 CIT , 162 F Supp. 2d 
671. 


III. Contentions of the Parties 


SL Service asserts that the Dry-Docking Report and additional exhib- 
its provided to Customs adequately show that “non-dutiable mandatory 
inspections and modifications occurred * * * from November 22, 1995 
through December 1, 1995, and that no dry-docking occurred beyond 
the period [necessary for] non-dutiable mandatory inspections and/or 
modifications [to take place].” Pl.’s Mem. at 3; see also Pl.’s Statement of 
Material Facts Not in Issue at 2-3. SL Service contends that such docu- 
ments support the argument that under the test established by Texaco, 
44 F3d 1539, and articulated in American Ship Management, 25 CIT 
____, 162 F Supp. 2d 671, none of the maintenance expenses of dry-dock- 
ing the Sea-Land Pacific are dutiable and, therefore, summary judg- 
ment is appropriate. See Pl.’s Mem. at 4-7. 

Customs continues to maintain that “the original methodology used 
by Customs in this action to apportion the dry-docking costs was reason- 
able, proper, and in accordance with law.” Def.’s Mem. Resp. P1.’s Mot. 
Summ. J. at 3. Customs, however, admits “that the Sea-Land Pacific was 
not dry-docked for any period of time in excess of that necessary for 
mandatory inspections and/or modifications pursuant to the guidelines 
set forth in American Ship Management|, and that] * * * none of the 
maintenance expenses of dry-docking are dutiable in this action.” Jd. at 


3-4. Customs further contends that the discovery produced by SL Ser- 
vice “would not be generally sufficient to satisfy a plaintiff's burden as 
set forth in American Ship Management. * * *”2 Id. at 3 n.4. 


IV. Analysis 
A. American Ship Management’s Application of Texaco 


1. Statutory Background and the Texaco Test 
Section 1466(a) of United States Code, Title 19, provides that 


[t]he equipments, or any part thereof, including boats, purchased 
for, or the repair parts or materials to be used, or the expenses of re- 
pairs made in a foreign country upon a vessel documented under 
the laws of the United States * * * shall * * * be liable to entry and 
the payment of an ad valorem duty * * * on the cost thereof in such 
foreign country. 


19 U.S.C. § 1466(a) (emphasis added). 

The case at bar involves the interpretation of the term “expenses of 
repairs” used in 19 U.S.C. § 1466(a). Prior to the Federal Circuit decision 
in Texaco, 44 F.3d 1539, Customs used a restrictive interpretation of the 


2 The Court is not amused by this argument, and finds that the evidence produced by SL Service, in addition to the 
statements provided by Customs in Defendant’s Response to Plaintiff's Statement of Material Facts, clearly show that 
the Sea-Land Pacific was only dry-docked for the length of time necessary to perform non-dutiable mandatory inspec- 
tions and/or modifications. 
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term. For example, Customs did not treat the dry-docking as an “ex- 
pense of repairs” making dry-docking expenses non-dutiable. See Texa- 
co, 44 F.3d 1539. Customs’ pre-Texaco treatment was based upon the 
premise that dry-docking expenses were not “part of” and/or “directly 
involved” in a dutiable repair. See id. 

The court in Texaco examined the statutory language, determined the 
language to be clear and unambiguous, and concluded that it is proper to 


interpret [the term] “expenses of repairs” as covering all expenses 
(not specifically excepted in the statute) which, but for dutiable re- 
pair work, would not have been incurred. Conversely, [the term] 
“expenses of repairs” does not cover expenses that would have been 
incurred even without the occurrence of dutiable repair work. [In 
sum,] the “but for” interpretation accords with what is commonly 
understood to be an expense of a repair. 


Texaco, 44 F3d at 1544 (citations omitted). 
The court in Texaco also specified that 


[t]he mere drawing up of a vessel on a dry dock is not a part of her 
repairs, but is rather a method of making an inspection of her to de- 
termine whether any repairs are necessary. The examination might 
show the hull to be in perfect condition, requiring no attention of 
any kind. 
Id. at 1546 (citing United States v. George Hall Coal Co., 142 F. 1039 (2d 
Cir. 1906)). 

In American Ship Management, 25 CIT at , 162 F Supp. 2d at 674, 
this Court observed that Customs started assessing duty on the dry- 
docking expenses which would not have been incurred “but for” duti- 
able repairs even if the expenses were not “part of” and/or “directly 
involved” in the repair itself, in light of the Texaco decision. 


2. Apportionment Under the Texaco Test 

In American Ship Management, 25CIT __, 162 F Supp. 2d 671, the 
plaintiff, SL Service, argued that any imposition of duties on dry-dock- 
ing expenses on a pro-rata basis is per se illegal under the Texaco test. SL 
Service further pointed out that “the Federal Circuit has specifically 
ruled” that “mixed purpose dry-docking * * * do[es] not qualify as ex- 
penses of repairs.” American Ship Management, 25 CIT at __—, 162 F 
Supp. 2d at 674 (internal quotations and citation omitted). While the 
Court agreed with the plaintiff's reading of Texaco with regard to 
“mixed purpose” dry-docking expenses in American Ship Management, 
25CIT__, 162 F Supp. 2d 671, the Court disagreed with the plaintiffs 
unreasonable expansion of the Texaco holding. 

In essence, the court in Texaco delineated two categories of expenses 
under 19 U.S.C. § 1466(a), specifically: (1) dutiable expenses that would 
not be undertaken “but for” the need to repair; and (2) non-dutiable ex- 
penses undertaken for a purpose either unrelated to repair or for a 
“mixed purpose” related to a dutiable repair as well as to a non-dutiable 
activity, e.g., an inspection or modification. The Texaco classification, 
however, does not make an apportionment of dry-docking expenses per 
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se illegal if there is a clear identification of the dutiable dry-docking ex- 
penses undertaken solely for the purpose of repair and the non-dutiable 
dry-docking expenses undertaken for a purpose either unrelated to re- 
pair or for a “mixed purpose.” See generally, Texaco, 44 F.3d 1539. 
Therefore, the Court held that Customs correctly concluded that it 
could apportion dry-docking expenses under the mandate of 19 U.S.C. 
§ 1466(a), as clarified by Texaco, 44 F.3d 1539. 


3. Pro-Rata Apportionment Used by Customs 


In American Ship Management, 25CIT__, 162 F Supp. 2d 671, the 
dutiable and non-dutiable dry-docking expenses were apportioned by 
Customs according to the percentage corresponding to the value of duti- 
able repairs and non-dutiable expenses incurred by each vessel. While 
the general concept of apportionment of dry-docking expenses does not 
contradict the holding of Texaco, 44 F.3d 1539, the particular apportion- 
ment used by Customs was arbitrary, capricious and in violation of the 
classification designated by Texaco, 44 F.3d 1539. 

Dry-docking expenses include, among other things, maintenance ex- 
penses and the cost of tugs to put the vessel into and out of dry dock.? 
See, e.g., Dahlia Maritime Co. v. M/S Nordic Challenger, 1993 U.S. Dist. 
LEXIS 10170 (E.D. La. 1993). Consequently, the cost of tugs is an inevi- 
table expense of a mandatory inspection and, thus, is non-dutiable. See 
Texaco, 44 F.3d 1539. Similarly, all maintenance charges (along with all 
other charges related to the maintenance)‘ associated with the dry- 
docking during the period of mandatory inspection and/or modifications 
are non-dutiable expenses under the test posed by Texaco notwithstand- 
ing whether or not the vessel undergoes any repair during this period. 
See id. Therefore, only the maintenance expense of dry-docking for the 
period of time in excess of that necessary for a mandatory inspection 
and/or modifications are dutiable under the Texaco test. See id. 

While, under an unlikely scenario, such calculation may create a re- 
sult accidently corresponding to that reached by Customs in the given 
case, this possibility is irrelevant to the validity of Customs’ method of 
calculation because the method violates, as a matter of law, the test of- 
fered by Texaco, 44 F3d 1539. Accordingly, this Court, in American Ship 
Management, 25 CIT ___, 162 F Supp. 2d 671, ordered Customs to ob- 
tain from SL Service the information necessary to make a calculation 
supported by logic rather than random guessing.® 


3 The latter usually comprises the main expense of the dry-docking process 

4 The term “maintenance” in the context of dry-docking usually associates with utilities and analogous services. The 
related charges could include, for example, the procedures and tools necessary to bring and keep the vessel in a stable 
position 


° In American Ship Management, 25CIT__, 162 F Supp. 2d 671, Customs asserts that SL Service failed to satisfy 
the plaintiff's “burden” because, according to Customs, there was no pertinent information in the plaintiff's original 
brief. This Court presumed that Customs was referring to the term “burden of production.” The term “burden of pro- 
duction” defines the burden on one party to introduce sufficient evidence to avoid judgment against that party as a 
matter of law. Specifically, the plaintiff shall go forward with the evidence on the issue, thus, shifting the burden to the 
defendant to produce evidence showing otherwise. See, e.g., Environmental Defense Fund, Inc. v. EPA, 179 US. App. 
D.C. 43, 548 F.2d 998, 1013 (D.C. Cir. 1976) (noting that the burden of production does not necessarily lay with the same 
party carrying the burden of persuasion). In the case at bar, SL Service and Customs now stipulate that the vessel, 
Sea-Land Pacific, was not dry-docked for a period longer than that necessary to perform the mandatory inspections 
and/or modifications required by the USCG and ABS. 
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B. Determination at Bar 


“On a motion for summary judgment, it is the function of the court to 
determine whether there are any factual disputes that are material to 
the resolution of the action.” Phone-Mate, Inc. v. United States, 12 CIT 
575, 577, 690 F Supp. 1048, 1050 (1988) (citation omitted). In this case, 
the parties now stipulate to the central fact at issue, namely, that the 
Sea-Land Pacific was not dry-docked for a period of time longer than 
that necessary to perform the mandatory inspections and/or modifica- 
tions pursuant to the guidelines set forth in American Ship Manage- 
ment, 25 CIT , 162 F Supp. 2d 671. In accordance with the holding in 
American Ship Management, this Court finds that SL Service met its 
“burden of production,” and therefore SL Service’s motion for summary 
judgment is granted. 


V. Conclusion 


For the foregoing reasons, the Court grants SL Service’s motion for 
summary judgment. Judgment will be entered accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 


ANNOUNCEMENT 


Chief Judge Gregory W. Carman has announced the call of the 12th 
Judicial Conference of the United States Court of International Trade. 
The Conference is scheduled for Wednesday, November 13, 2002 at the 
New York Marriott Marquis (45th Street & Broadway), 1535 Broadway, 
New York, New York and will commence promptly at 9:00 a.m. 

The theme of the Conference is: “The Future is Now—The Impact 
of Change on Practice at the Court.” 

The Conference will be attended by the Judges of the United States 
Court of International Trade, officials from the International Trade 
Commission, the Customs Service, the Departments of Justice, Com- 
merce, and Treasury; members of the Bar of the Court; and other distin- 
guished guests. 

More than 300 lawyers, the largest single gathering in the United 
States of attorneys interested in the field of customs and international 
trade law, have participated in each of the Court’s prior Judicial Confer- 
ences. 

Allinterested persons are invited to attend. The Conference program, 
registration forms and additional information may be obtained 
through the Judicial Conference page on the Court’s website, 
www.cit.uscourts.gov or by contacting the Clerk’s Office at 
212-264-2800. 


Dated: October 7, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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NOTICE OF NEW ADDRESS (URL) FOR USCIT WEB SITE 


Please be advised that the United States Court of International Trade 
has moved its Website in order to provide better service. The move will 
not result in any disruption in service. Please begin using our new ad- 
dress (URL): <www.cit.uscourts.gov> to access the Court’s Website. If 
you previously have saved pages of the USCIT Website as a “Favorite” or 
a “Bookmark” with “www.uscit.gov” as part of the address (URL), you 
will want to resave the page. If you do not resave the page and update 
your links to www.cit.uscourts.gov, when the Court discontinues use of 
the old address <www.uscit.gov>, you will see a message indicating the 
new address (URL) for the main page and a statement that the site has 
been moved. The Court will disable the old address as of the close of busi- 
ness on Friday, October 11, 2002. 


Dated: September 25, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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